THE LEGAL FRAMEWORK OF TRANSPARENCY AND ACCOUNTABILITY WITHIN THE
CONTEXT OF PRIVATIZATION: EXECUTIVE SUMMARY

The legal frameworks within which public and private sector entities operate differ. One difference is that,
unlike private entities, government entities are statutorily required to conduct their business through open,
transparent processes to ensure that they are accountable to the citizenry. This modern practice of open
government is viewed as both a key feature and a necessary condition of a contemporary democratic state. It is
based upon the conviction that the people can only effectively exercise their constitutional role as overseers of
government action where their unfettered rights of access to information about government operations are
secure.

Public transparency laws thus have been enacted throughout the United States at both the federal and state
level for the purpose of maintaining free and open access to the government's proceedings, deliberations,
decision-making and records. Such laws include sunshine or open meeting laws, which seek to ensure that the
public may observe the meetings and deliberations of government bodies, and freedom of information or
public record acts, which seek to ensure public access to the documents and records of government.

Privatization raises particular issues with respect to transparency, however, because as a general matter, such
transparency laws apply exclusively to public bodies, and not to private entities. Where the provision of
government services are transferred into private hands, what then becomes of the public's right of access to
information regarding the provision of those services?

Judicial and legislative efforts to address concerns regarding public transparency within the context of
privatization have emerged over several years. Some state courts, for instance, have adopted a judicial doctrine
that subjects a private contractor to the applicable transparency law when the contractor is performing a
government function in such a manner that it may be deemed the "functional equivalent of the public body." In
addition, state legislatures have been modifying their public accountability statutes over the years in order to
make such laws applicable to certain private entities carrying out government functions. Public accountability
advocates nonetheless are concerned that public access to information in the hands of private contractors often
is frustrated when statutory language does not adequately cover the private entity or a court ruling is not
obtained. Moreover, even when private contractors are subject to such laws, they often dispute it or are not
aware of such requirements, and, thus, refuse to provide the information.

A recent example involves one of the nation's largest not-for-profit providers of community-based supervision
and treatment services to individuals within the criminal justice systems. The company is 97 percent publicly
funded from sources such as state departments of corrections and the federal prison bureau. Following
revelations of certain unusual and high profile expenditures by the private contractor in Kentucky (including
hundreds of thousands of dollars in stadium suites, sponsorship of a university basketball team and extravagant
social events), the Kentucky state auditor sought to examine how its tax dollars were being spent. The private
contractor, however, refused to provide the state auditor with the requested financial information, and neither
the state public records law nor any decision by a state court required the contractor to provide the
information. This case illustrates the importance of yet another approach to ensuring public accessibility of
information and records in the hands of a private contractor: that is, using the bidding or contract negotiation
process of the privatization deal itself to require agreement on the part of the private contractor to make all
pertinent information available to the government agency with which it is contracting before any privatization
of services is put in place.

Finally, this paper concludes with a call by accountability advocates for special transparency requirements to
apply to any privatization proposal. The notion, here, is that government action to privatize is of such import
and consequence that special (super) public accountability procedures should apply with respect to the initial
privatization decision itself in order to ensure the proper constitutional role of the people as overseers of
government action.
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